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BENEFICIARIE’S AGREEMENT

1.
THE PARTY


1.1
The Perfect Vision Trust

2.
INTERPRETATION


In this Agreement unless the context otherwise requires:


2.1
A reference to any one gender shall include the other gender.


2.2
The singular shall include the plural and vice versa and the words importing persons shall include companies, trusts, partnerships and close corporations.


2.3
The head notes to the paragraphs of this Agreement are inserted for reference purposes only and should not effect the interpretation of any of the provisions to which they may relate.

3.
DEFINITIONS


In this Agreement unless inconsistent with the context, the expressions shall bear the meanings assigned to them hereunder and cognate expressions bear corresponding meanings.


3.1
"Trust Deed"

shall mean the Trust Deed of The Perfect Vision Trust and any amendments thereto;


3.2
"Trustees"

shall mean the Trustees of THE TRUST jointly and/or severally, their heirs, executors, administrators or assigns;


3.3
"Beneficiaries"

shall mean those named in Point 5 of this document


3.4
"Effective Date"
shall mean July 1st 2005 notwithstanding the date of signature of this Agreement;


3.5
“THE TRUST”
shall mean The Perfect Vision Trust

;


3.6
"Loan Accounts"

shall mean the funds advanced from time to time by the Beneficiaries of Perfect Vision Trust;


3.7
“Loan Account Interest Rate”
means a rate of interest per annum which is equal to Absa’s published minimum lending rate of interest per annum, charged by Absa on the unsecured overdrawn current accounts of its most favoured corporate clients in the private sector from time to time.  (In the case of a dispute as to the rate so payable, the rate shall be certified by any manager or assistant manager of any branch of the said bank, whose decision shall be final and binding on the parties), plus 3% (Three Percent);


3.8
"Business Day"

means any day other than a Saturday, Sunday or Public Holiday;


3.9
"The Mediator"

means the person appointed from time to time who may act in terms of Clause 19 hereof.


3.10
“John”



means John Smith of 55 Xyz Rd, 

ABC Town 5555, WESTERN COUNTRY;


3.11
“etc”

4.
PREAMBLE:

4.1
 MISSION STATEMENT FOR BUSINESS & LEARNING CENTRE

To be a place where all who come can be immersed in an experience of creative living and integrity, can find service excellence and thrive in a beautiful, well stewarded  environment. 

To provide the setting and surround for learning and development in the fields of business, health and well being, sustainable building and land management practices.

To be a place for rest and renewal.

4.2.
 VALUES
      Respect

Stewardship

Collaboration

Development

Learning/teaching

Open Communication

Diversity & Valuing Differences

4.3.
INTENT    A possible range to include but not limited to:

Bio-agriculture and sustainable farming

An Arts Centre for up to 60 in-residence delegates

Self-Catering Cottages and Bed & Breakfast   

 accommodation

A restaurant to service delegates and guests 

A small Wellness Centre

A Community Learnership Centre for up to 24 participants   in-residence

Care and stewardship of the land

Hiking Trails

The creation of a residential community:

Fresh water fish development

Establishment of a Retreat Cabin

To build in ways that are environmentally       friendly/sustainable

Alternative Energy – buy and sell from/to the Grid

Right water use and management

Contributing to the expansion of tourism 

Music festivals/concerts – jazz and classical

Developing of local community

Whatever else comes to us to develop

Environmental stewardship and care…. Practising and modelling ways of listening to and working with the land, in terms of what and how we build and produce and how we grow and enhance beauty, whilst maximizing our investment.

4.4.
“TOURIST & TIME SHARE”  HOUSING COMMUNITY

A separate Home Owners Agreement will be drafted for those who choose to live in the community. This will be created, agreed to and signed by all who want to build. Among other items it will include sections on: the procedure for site selection; natural buildings; domestic animals; working from home etc. 

4.5.
NEW BUSINESS, COMMITMENTS AND BENEFITS

4.5 (1)  PARTNERSHIPS – NEW BUSINESS VENTURES

4.5 (1.1) The Board will consider any new business ventures on 


the property, especially ventures brought to the company by 


Beneficiaries. 

19.1 (1.2) A business plan for each new venture will be presented to Beneficiaries for approval.

4.6      COMMITMENT, PARTICIPATION, CONTRIBUTION

19.2 (1) Each Beneficiary undertakes to engage in at least one 

      aspect of the project that holds their interest or to which they        can bring particular skill.

19.1 (2) Each one commits to assist wherever possible, in building the success of the business venture and associated activities eg, Learnerships, Land Stewardship, Conference Venue marketing and use, Sustainability, etc.

4.7      BENEFITS

4.7.1 Each Beneficiary couple or family holding a 4% or more share (see list below), will have the right to a plot of land for their exclusive use in the area proposed for development. This shall be subject to the relevant applications for rezoning and development.  Allocation of plots shall be determined by Beneficiaries following the procedures outlined in 4.7.5 

4.7.2 In the event of a successful application to register as a sectional title scheme, a Beneficiary shall then be able to effect the transfer of such exclusive use area into their name.

4.7.3 In the event of not being granted Sectional title Rights by the Municipality, an alternative way to build the community will be explored.

4.7.4 Any development of this area shall be subject to the terms and conditions of the homeowners Agreement (still to be created by all Beneficiaries) and any Design and Architectural guidelines decided upon by the Beneficiaries.

4.7.5 Any Beneficiary not wishing to take up the option of building on their sectional title land shall be entitled to sell their plot and still remain a Beneficiary of the company should they so wish.  Any sale would be undertaken according to the terms of Clause 16. 

4.7.6 After an architect, having been briefed as to Beneficiaries needs, has identified the best sighting for the houses and submitted a design to this 

4.7.6.1 effect, the process of the site selection shall take place through collective discernment and consensus.  Should collective discernment not 

4.7.6.2 result in each Beneficiary agreeing to the site that is allocated to her/him/them, the decision regarding site allocation shall default to the elected Trustees, who shall decide, again, via collective discernment and consensus, having received input from all parties involved.

4.7.7 Each 4% shareholding is entitled to build one house. 

4.7.8 The Beneficiaries will enjoy use of the facilities at an agreed reduced rate. 

4.7.9 Beneficiaries will be able to stay in accommodation at the property at an agreed reduced rate. 

4.7.10 Beneficiaries can buy organic produce produced on the property at an agreed reduced rate. 

5.
RECORDAL

5.1 It is recorded that Beneficiaries, in terms of Clause 19 (b) of the Trust Deed are as follows:

5.1.1
John Smith




4%  
(four percent)

5.1.2
Mary Jones




1%  
(one percent) 

5.1.3 
etc

5.2
The relationship between the Shareholders is strictly that of co-

beneficiaries in The Trust, and nothing in this agreement is intended to create a 

partnership between these parties.


5.3
The parties intend regulating their rights as Beneficiaries of The Perfect Vision Trust as set out in this Agreement.

6.
FINANCING OF TRUST

6.1  The initial financing of the operations of The Trust is financed by way of sale of shares to or loans from the Beneficiaries, proportionate to their shareholding and as governed by the ruling price at the time of purchase.

6.2 Any further financing required will be agreed to by majority of the Beneficiaries

6.3 Repayment of Beneficiaries loans shall take place, subject to any specific 

6.3.1 agreement to the contrary:

6.3.2 only after the written consent thereto of a majority of the Beneficiaries of The Trust 

6.3.3 to all Beneficiaries pro rata in relation to their shareholding in the Company.

6.4
Beneficiary's loans are non-interest bearing unless otherwise agreed to by the majority of the Beneficiaries. 

6.5
No Beneficiary shall be entitled, without the written consent of all the other Beneficiaries to encumber, cede, assign or otherwise deal with its loan account claim except together with a sale of interest in accordance with this agreement.

6.6
In the event of any application being made for the liquidation or winding up of The Trust or of a judgment against The Trust remaining unsatisfied for a period of seven (7) days calculated from the date upon which judgment was granted against The Trust, then all Beneficiaries loan accounts shall become due and payable forthwith, notwithstanding any provision to the contrary herein or in any other document. 

6.7     No Beneficiary may sell or transfer all or some of its shares in The  

          Trust unless it simultaneously sells or transfers to the same person a     

          pro rata portion of its loan account against The Trust.

7.      DEFAULT ON FINANCIAL INPUT

If any Beneficiary does not provide the agreed funds (See Annexure A) necessary to purchase their interest by a date agreed in writing, then such Beneficiary shall be obliged to offer their interest for sale immediately in terms of clause 16 below.  

8.
BANKING ACCOUNT AND PURCHASES ON CREDIT

The following provisions shall apply to the operation of The Trusts banking accounts:

8.1
All cheques and all payments as agreed in the budget, not exceeding R25,000,  shall require the signature of 1 (one) Board Member. All financial transactions and applications for credit exceeding R25,000 shall be authorised in writing by 2 (two) directors.

8.2
The account may not be closed nor may the terms and conditions pertaining to the account be in any way altered (other than by the bank itself) without the consent of a majority of Trustees.

9.
THE TRUSTEES OF ECO HEALTH TRUST

9.1    The Trustees of THE TRUST from the Effective Date will be xxx, yyy, zzz, etc.

9.2       The quorum of meetings of the Trustees shall be 5 (Five), present personally or 

            by telephone hook-up. 

9.3 
There shall always be not more than 7 (seven)  Trustees and not less than 5 (five) Trustees appointed by the Beneficiaries at the Annual General Meeting. The first Trustees of the Trust shall be xxx, yyy, zzz, etc.

9.4       In the event of any of the Trustees resigning his/her position as such, a further 

Trustee shall be appointed by a majority decision of the Beneficiaries.

10.      PROVISIONS RELATING TO THE MANAGEMENT OF THE TRUST 

10.1 Subject to the terms of this Agreement the day-to-day administration and management of The Trusts business shall be the responsibility of The Trustees.

10.2 Without limiting the generality of Clause 10.1 above, it is specifically agreed that all decisions relating to:

10.2.1 the purchase of fixed assets;

10.2.2 the giving of guarantees or suretyships;

10.2.3 the entering into of agreements which bind The Trust on a long term basis;

10.2.4 the change of use of the land

10.2.5 any changes to an approved budget

10.2.6 deviation from Master Plan shall require the consensus of 75% of  the Beneficiaries.

11 PROVISIONS RELATING TO TRUSTEES' BOARD MEETINGS

11.2 It is hereby agreed that all decisions that require to be made at a Trustees Meetings shall not be binding unless 60% (Sixty Percent) of the Trustees agree to same.

11.3 Subject to the provisions of any statutory enactments in force and subject further to the provisions of 11 below, in the event of a dispute  arising between the Trustees, the Trustees will call a general meeting of Beneficiaries to vote on the issue, per clause 11;

11.4 Trustees will not be able to make any decision around structure of the  Trust, capital expenditure not in an approved budget, or any changes to the approved Master Plan without approval of majority of Beneficiaries

12.
MEETINGS AND VOTING RIGHTS OF BENEFICIARIES


12.1
The following issues can only be decided with input from Beneficiariess and at the request of any beneficiary must involve a meeting of beneficiaries of the Trust:

      
12.1.1  Deviations from the agreed Master Plan including changes in land use;

                 
12.1.2
Financial arrangements to obtain additional surety or loans;

                  
12.1.3
Approval of new beneficiaries to purchase interests;

                  
12.1.4
Any other issue that a future meeting of beneficiaries may decide   to include.

12.2      Each Beneficiary holding a minimum of 1% interest in the Trust shall carry one vote at a meeting of Beneficiaries of the Trust.

12.3     A quorum for all Beneficiary meetings shall be sixty percent (60%) of Beneficiaries, present personally or by telephone or  represented by proxy.

12.4      A majority of Beneficiaries shall be at least sixty percent (60%) of Beneficiaries, present personally or on the telephone or represented by proxy.

12.5      The approach to taking decisions at the Beneficiaries meetings shall be to                reach consensus by means of procedures decided by the beneficiaries.    

             Only when this is not achieved will decisions be put to the vote.

13
LOAN ACCOUNTS


13.1
It is agreed between the Beneficiaries that certain funds will be required to be lent to The Trust to enable it to provide for sufficient working capital for the undertaking of The Trust's business.

14.
RESTRICTIONS ON SALE OF BENEFICIARIES INTEREST AND LOAN CLAIMS

14.1
A Beneficiary may not, without the prior written consent of the other Beneficiaries, pledge or cede as security or otherwise encumber its interest.

14.2    No change in the beneficial ownership and/or control of a Beneficiary,        



measured against that prevailing at the Effective Date, shall be permitted    

without the prior written consent of a majority of the other Beneficiaries, which shall not be unreasonably withheld.

15.       VOLUNTARY SALE OF BENEFICIARY’S INTEREST

15.3   subject to clause 14 above, if a Beneficiary:

15.3.1 wishes to sell, donate or otherwise alienate all or any of its interest; or

15.3.2 receives an offer to purchase all or portion of its interest; it shall offer its interest to the existing Beneficiaries first. If no existing Beneficiary wants to buy that interest, then it is offered next to a preferred list of potential purchases. If no-one from that list wishes to purchase the interest, then it shall give the remaining Beneficiaries a written sale notice of the terms and conditions on which it wishes to sell, or the offer received stating in full the terms and conditions of the sale or offer and the identity of the intending third‑party purchaser;

15.4 The Trust’s auditor together with an estate agent shall, on receipt of the sale notice, determine the fair market value of the interest, as between willing buyer and seller, and furnish the valuation to all Beneficiaries. If the disposing Beneficiary is not satisfied with the valuation, he/she shall be entitled, for a period of seven (7) days from receipt of the valuation, to withdraw the sale notice by written notification to the remaining Beneficiaries;

15.5 If the disposing Beneficiary does not withdraw the sale notice, the remaining Beneficiaries shall each be entitled, for a period of twenty (20) business days from receipt of the auditor’s valuation, to give the disposing Beneficiary written notice of their intention to acquire all the interest offered, at the lower of the auditor’s valuation or the price contained in the sale notice and otherwise on the terms of the sale notice;

15.6 If more than one of the remaining Beneficiaries give notice to the disposing Beneficiary, the interest shall be sold to such remaining Beneficiaries pro rata in accordance with their then existing shareholdings in the Company, unless otherwise agreed;

15.7      If none of the remaining Beneficiaries purchase the disposing Beneficiary's      

interest, the disposing Beneficiary shall be entitled to dispose of the interest to a non-Beneficiary on the terms of the sale notice; 

15.8 If a sale of the interest is not unconditionally concluded with an outside party within the said ninety (90) day period, then the disposing Beneficiary shall be obliged to again follow the pre‑emptive procedure set out  above if it wishes to dispose of its interest.

16.       INHERITING INTEREST


Each Beneficiary is entitled to transfer their interest to (a) friend or family member(s) by way of inheritance. It is hereby assumed that the person inheriting would agree with the ethos and vision of the project. Any such bequests would be subject to the Beneficiaries being bound to the terms of this Beneficiaries agreement.  

17.
SALE ON SEQUESTRATION

In the event of the sequestration of a Beneficiary, then the Beneficiary concerned shall be deemed to have offered, on the day immediately preceding the occurrence of such event, all their Loan Account and interests on the same terms and conditions, mutatis mutandis, set out in clause 16 above.

18.
DISPUTE RESOLUTION

18.1
Subject to any specific provision in this agreement to the contrary, any dispute arising at any time between the parties in regard to this agreement, including the implementation, execution, interpretation, rectification, termination or cancellation of this agreement, shall first be submitted to non-binding summary mediation;

18.2
The mediator shall be an appropriately qualified expert selected by agreement between the parties or failing such agreement appointed by the President of the Law Society of the Province of Gauteng.  The mediator shall, in his sole discretion, determine the procedures to be followed in the mediation.  The mediator's costs shall be shared equally by the parties;

18.3
If the parties fail to resolve the dispute within thirty (30) days of the appointment of the mediator, any party then shall be entitled to refer the matter to arbitration;

18.4
The arbitration will be held in Johannesburg under the Arbitration rules of the Arbitration Foundation of South Africa;

18.5
The parties irrevocably agree that the decision in any arbitration proceedings:

18.5.1
will be binding on all of them;

18.5.2
will forthwith be carried into effect;

18.5.3
may be made an order of any court of competent jurisdiction;

18.6
This clause 18 is severable from the remainder of the agreement and will accordingly remain effective between the parties to any dispute notwithstanding that the agreement or any part thereof may be terminated or cancelled;

18.7
The provisions hereof will not in any manner prohibit any party from approaching the High Court of South Africa for urgent interim relief.

19.
GUARANTEES, SURETYSHIPS AND INDEMNITIES

19.1
Subject to clause 19.3 below, notwithstanding the fact that:

19.1.1
not all of the Beneficiaries may be required from time to time by creditors of The Trust to stand surety for the obligations of the Trust;  or

19.1.2
any creditor of the The Trust may elect to enforce its rights in terms of an agreement of suretyship only against one or some of the parties who have stood surety jointly and severally with others of them;  or

19.1.3 their liability in terms of any agreement of suretyship may be described as joint and severally;

19.1.4  the Beneficiaries shall, amongst themselves, be liable for the  

           debts of The Trust secured by any suretyship pro rata in   

           proportion to their respective shares in The Trust;

19.1.5 any Beneficiary which has, in the discharge of any suretyship, paid more than the portion of the debt for which it is pro rata liable, shall be entitled to be repaid the excess amounts paid forthwith by the other Beneficiaries pro rata in proportion to their respective shares in The Trust;

19.1.6
The provisions of clause 19.1 shall only be binding upon a Beneficiary to the extent to which it has given its express written consent to the conclusion of a suretyship by one or more of the other Beneficiaries;

19.1.7
If a Beneficiary sells all its interest to any other Beneficiary, the purchasers shall use their best endeavours to procure the release of the seller from all its liability under guarantees executed by it in favour of third parties for obligations of The Trust by providing such third party with alternate guarantees / sureties;

19.1.8
No Beneficiary shall bind themselves as surety or co-principal debtor for the obligations of any third party, other than The Trust, without obtaining the prior written consent of 60% of the other Beneficiaries, which consent shall not be unreasonably withheld.

20.
NOTICES AND DOMICILIA


20.1
For all the purposes of this Agreement or with regard to any matter arising hereout or in connection herewith, the parties hereby choose their respective addresses as set forth in Clause 3 hereof as their respective domicilia citandi et executandi.


20.2
Any party shall be entitled by notice in writing to the other party to change its domicilium as set out above.


20.3
Any notice which may be required to be given to a party to this Agreement shall be sent to such party’s address as set out above or duly altered from time to time, and shall:



20.3.1
be delivered by hand, in which event it shall be deemed to have been received on the date of delivery; or



20.3.2
sent by prepaid registered post, in which event it shall be deemed to have been delivered and received on the 10th (Tenth) business day after posting.


20.4
Notwithstanding anything to the contrary herein contained, a written notice or communication actually received by a party shall be adequate written notice or communication to it, notwithstanding that it was not sent to or delivered at its chosen domicilium citandi et executandi.

21.
GOOD FAITH


In the implementation of this Agreement, the parties undertake to observe the utmost good faith and they warrant in their dealings with each other that they shall neither do anything nor refrain from doing anything which might prejudice or detract from the rights, assets or interests of any others of them.

22.
GENERAL


22.1
The Beneficiaries as evidenced by their signature hereto, hereby adopts, ratifies and confirms the terms of this Agreement insofar as it may be effected thereby.


22.2
The Beneficiaries undertake and bind themselves at a meeting called for such purpose by the Beneficiaries to vote at such meeting for the adoption and ratification of this Agreement.


22.3
The provisions of this Agreement shall insofar as they may conflict or be at variance with the provisions of the Trust Deed of THE PERFECT VISION TRUST prevail over such Trust Deed.


22.4
The terms and provisions of this Agreement shall be binding upon the Beneficiaries, their estates, executors, administrators or successors‑in‑title.


22.5
No variation from the terms of this Agreement shall be binding on the Beneficiaries unless such variation is reduced to writing and signed by each one of them.

23.
COSTS


The costs of drafting this agreement shall be borne by The Trust.

24.      OBLIGATIONS


The rights and obligations of the parties arising from this agreement shall devolve upon, and bind their successors in title.

SIGNED at ……………………… on this ……… day of ………………………… 2007.

AS WITNESSES:

1.
……………………………………

2.
……………………………………




                                                                       ……………………………………..

      JOHN SMITH

SIGNED at ……………………… on this ……… day of ………………………… 2007.

AS WITNESSES:

1.
……………………………………

2.
……………………………………


 

                                                                                   …………………………………….

       MARY JONES

 SIGNED at ……………………… on this ……… day of ………………………… 2007.

AS WITNESSES:

ETC.

